the mediation in family law cases is not mandatory however it is regulated and strongly suggested. 4 Th is article focuses on family mediation in various jurisdictions across United States of America with focus on mandatory mediation and regulation in California, which appears to be the most controversial and infl uential.
Introduction
Mediation is a mean of alternative dispute resolution rooted in our society even further then we may realize, 5 however its focus on family disputes is fairly recent. In 1939 California started to provide some sort of marriage counseling fi rstly in order to conciliate the spouses. 6 Due to the increase of custody cases, these services shift ed toward custody and visitation mediation. Even though, the idea of off ering conciliation services to the parties of contested family cases inspired several courts in California, Minnesota and Wisconsin in early 70s. Th ey created so called Conciliation courts for custody as an alternative to adversary system.
7 Th e reason behind choosing family matters as suitable issue for alternative and amicable dispute resolution is the question that is remaining aft er all the legal issues are settled -what is to happen next with the family. 8 Mediation has thus been embraced for various reasons. It rejects an objectivist approach to confl ict resolution and promises to consider disputes in terms of relationships and responsibility. Th e mediation is, at least in theory, cooperative and voluntary, not coercive, supporting parties and encouraging them to make their own decision. Th at decision is not tangled in rules of evidence or legalist notions of relevancy. Th e decision is thus based on context not abstract legal principle. And fi nally the emotions of parties are recognized and incorporated into the mediation process. 9 It seems that the mediation is ideal way to resolve matrimonial and parental disputes, which are backed up by the studies that have shown that the mediation clients are more satisfi ed with their divorce outcomes than parties using adversarial system and are more likely to obey the terms they have agreed upon.
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Good faith standard of mediation
Proponents of mediation identify numerous advantages of mediation over the adversarial litigation, the most signifi cant being fl exible process, outcome in hands of the parties and achieving settlement that may save the parties time and money. Th e process of mediation is taking relationship into the account, promotes potential for self-determination and the opportunity for creative solutions. 11 So the mediation as an alternative and amicable dispute resolution focuses on the interest of parties. However, when mediation became court annexed, court ordered and mandated, its goals started to change. Now the judges have their objective in mediation. Mediation brings possibility to facilitate settlements, reduce the case load and save costs for the courts and the parties.
12 Th e need to defi ne requirements for participation on mandatory mediation grew immanent, because the judges had begun to value its prospects and order mediation. One way of defying participation in mediation proceedings is through so called good faith standard. 13 When the mediation is mandated the level of participation in mediation, which should be by defi nition voluntary, is unclear. Recognizing this, court and legislatures sometimes refer to an obligation to mediate as an obligation in "good faith".
14 Mediation in bad faith would not only lead to obstructions but to possible abuse of mediation for obtaining evidence and disclosure of facts. Th e problem remains that the good faith obligation is not defi ned as well. 15 Th e courts typically identify two essential components of good faith participation: an obligation to comply with required attendance at mediation and an obligation to prepare adequately for mediation. 16 Both these requirements raise the issue of monitoring and enforcement. Where a good faith standard exists, courts may impose sanctions for its violation, including reduction of attorney's and media- tor's fees, dismissal or even criminal contempt. 17 To monitor mediation is diffi cult. Many standards such as confi dentiality and privacy need to be uphold and they do not allow for much oversight and control. 18 In situation such as mandatory mediation where it is understood that attendance and adequate preparation are minimum standard of obligation to mediate, domestic violence cases bring many issues that need to be taken into consideration in order to give good faith in mediation even a hope to succeed. Mere physical presence of victim of domestic violence in mediation session with her abuser could pose safety concerns about her wellbeing that may prevent the victim to fully participate in mediation or to attend mediation at all. To draft memoranda may be considered adequate preparation.
19 Th e victim will contemplate whether to disclose the abuse and by not being truthful and honest, may interfere with adequacy of mediation. Th ese implications of domestic violence into mediation create a legal issue that needs to be deal with.
Situation in USA
Th e approach of the US courts towards mandatory mediation, or to usage of any form of alternative or amicable or therapeutic form of dispute resolution in family law matters, is diff erent. Generally the courts recognize the role of therapeutic approach toward family relations however they state diff erent standards for using out of the court settlement technics. One of the most popular is to deter proceedings for set period of time in order to allow parties to seek conciliation or therapy. Th ese standards can be found in divorce proceeding as well as in custody proceedings. In 2003 forty-three states and the District of Columbia had legislation regulating family mediation, eleven out of those uniformly mandated mediation and California as the only one utilizes mediation without any exemptions.
20 Th e issue of domestic violence is not recognized in all jurisdictions and is dealt with diff erently as will be shown further in the article.
In Arizona prior to fi ling for dissolution of marriage, either spouse may ask the court to order mediation for the purposes of a reconciliation to save the marriage or to obtain an amicable settlement and avoid further litigation. Aft er 17 CORBEN, James R., THOMPSON, Peter R. dissolution of marriage has been fi led, either spouse may request that the dissolution of marriage proceedings be transferred to the Conciliation Court for mediation. In addition, if one spouse denies that the marriage is irretrievably broken the court may delay the case for up to 60 days and order the spouses to attend a conciliation conference. Another required delay of 60 days occurs aft er the service of papers on the respondent spouse before any hearing may be held for dissolution of marriage.
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At the request of either spouse or their attorney, or at the discretion of the court in Colorado, the court may appoint a marriage counselor in any dissolution of marriage or legal separation proceeding and delay the proceedings for 30 to 60 days to allow for counseling. In cases concerning child support and custody a court may appoint an arbitrator to resolve these disputes between parents. 22 In Louisiana in such cases the court may require the parents to submit to the mediation.
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In a contested divorce, the court in Delaware may delay the proceedings for 60 days to allow the spouses to seek counseling or order a mediation conference. If the parent has a history of domestic violence, he or she may be required to attend additional intensive so called "parenting education" courses. 24 In West Virginia if the divorce involves a minor child, the court will order the parents to attend a parent education class to educate parents about the eff ects of divorce and custody disputes on children and teach parents methods to help children minimize their trauma. 25 In Hawaii in contested divorce proceedings where there are allegations of spousal abuse, the court shall not require a party alleging the spousal abuse to participate in any component of any mediation program against the wishes of that party. If one of the spouses denies that there has been an irretrievable breakdown of the marriage, the court might delay the proceedings for 60 days and advised the spouses to seek counseling. However this provision of Hawaii code has been in the meantime repealed.
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At the request of either spouse, or on the court's own initiative, the court in Illinois may order a conciliation conference if it is felt that there is a prospect of reconciliation. 27 If either spouse in Iowa requests, or on the court's own initia- tive, the spouses may be ordered to participate in conciliation procedures for a period of 60 days.
28 Th e same rule for delaying the proceedings for 60 days upon disagreement of one spouse of irretrievability of the breakdown of the marriage applies in Kentucky. Moreover if the spouse requires it or on the court's own initiative, a conciliation conference may be ordered by the court. 29 In Missouri the delay of divorce proceedings can take from 30 to 180 days. 30 Diff erent approach is used in Michigan, where family law mediation is regulated in the law but is used strictly on voluntary basis. Th e court will not stay the proceedings, merely announces that mediation services are available in all situations involving custody and visitation of children. 31 Montana regulates that in case of divorce proceedings with minor children or one spouse denies that the marriage is irretrievably broken or one or even both spouses wish to attempt an amicable settlement of their diff erences, the court may delay the proceedings for 30 to 60 days and refer the spouses to one of the following specialists: a psychiatrist, a physician, an attorney, a social worker, a pastor or director of any religious denomination to which the spouses belong, or to any other person who is competent and qualifi ed in personal counseling.
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Instead of regulating time period for stay of proceedings, Ohio at the request of either spouse or on the court's own initiative may order the spouses to undergo conciliation procedures for up to 90 days. 33 In South Dakota the court may delay the proceedings when there is a reasonable possibility for reconciliation between the spouses. 34 Similarly in Alaska the judge may order the spouses to submit to mediation if it is felt that a more satisfactory settlement may be achieved. Th e court will appoint a mediator. 35 In Nebraska dissolution of marriage will not be granted until every reasonable eff ort for reconciliation has been made. 36 Also the courts in New Hampshire may delay the proceedings if there is a reasonable chance at reconciliation and order the spouses to submit to marriage counseling. Th ere are also provisions for voluntary marital mediation of issues involved in the divorce.
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Within 90 days aft er the dissolution of marriage has been fi led, either spouse or the attorney for any minor children may submit a request for conciliation to the clerk of the court in Connecticut. In this jurisdiction the approach becomes more directive, since aft er submitting the request, two mandatory counseling sessions will be ordered. 38 In Idaho there is a mandatory 20-day delay in the granting of all divorces, unless there is an agreement by the spouses. During this period, either spouse may request that there be a meeting held to determine if there is any practical chance for reconciliation. If there is determined to be a chance for reconciliation and there are minor children of the marriage, the court may delay the proceedings for up to 90 days for an attempt at reconciliation.
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In Kansas the mandatory delay used to be 60 days from the time the petition was fi led until a fi nal Decree of Divorce might be granted. 40 In Utah there is a 90-day waiting period aft er fi ling for divorce before any hearing may be held. Upon the request of either or both of the spouses the court may refer both of the spouses to a domestic relations counselor. If child custody is involved, both parents must attend a course in the eff ects of divorce on children unless it is deemed to be unnecessary. 41 Maryland interestingly specifi cally declares that it is in the best interests of children that there will be mediated resolutions of parental disputes regarding custody. In cases where the custody of a child is in dispute, the court may order the parents to attempt to mediate that issue, unless there is a history of physical or sexual abuse of the child. 42 One step further is mediation in Main which is mandatory if one of the spouses denies that there are irreconcilable diff erences or it is a contested divorce and children are involved. In addition, at any time a court may order mediation. 43 In Minnesota mediation may be ordered in cases in which the custody of children is contested, unless there is a history of spousal abuse or physical or sexual child abuse.
44 Th e same rule applies for North Dakota. 45 If child custody is a contested issue in North Carolina, the court may order the parents to submit to mandatory mediation of that issue. 46 In Rhode Island in cases involving child custody or visitation, the court may direct the parents to participate in mediation in an eff ort to resolve any diff erences. Th ere is an offi cial Family Court counseling form which must be fi led with the Complaint for Divorce. 47 Referring case to mediation due to its possible better outcome is further developed in South Carolina. Th e court may refer the spouses to a referee, who must make an honest eff ort to bring about reconciliation between the spouses. In such cases, no divorce may be granted unless certifi ed by the judge or the referee that the reconciliation eff orts were unsuccessful. No fi nal decree will be granted until 3 months aft er the initial fi ling of the complaint. 48 It is the offi cial policy of the state of Texas to promote amicable and non-judicial settlements of issues regarding children and families. Upon written agreement of the spouses or the court's own decision, the court may refer the divorce proceeding to mediation. Th e mediated settlement of the case is binding if it is signed by the spouses, any attorneys of the spouses, and provides that the agreement is not subject to revocation. In addition, upon request, the court can order both spouses to consult a marriage counselor. If the counselor's report indicates a reasonable expectation of reconciliation, the court can order further counseling for up to 60 additional days. If there has been a history of confl ict and diffi culties in resolving questions of access to any children, the court may order either parent to participate in counseling. 49 Th e court in Wisconsin must inform the spouses of the availability of counseling services. Upon request or on the court's own initiative, the court may order counseling and delay the divorce proceedings for up to 90 days. If custody of a child is a contested issue, mediation is required. If joint custody is requested, mediation may be required. In addition, the court may order parents in any child custody situation to attend an educational program on the eff ects of divorce on children. 50 It is apparent that the family mediation is promoted across United States. Not only mediation is suggested, but also arbitration, conciliation and various forms of therapy. Th is speaks to general awareness and appreciation of alternative and amicable dispute resolution in family matters and to number of cases that will see the mediation. Domestic violence therefore might have a substantial role in resolving of them.
Domestic violence as an issue
Domestic violence is an issue old as the records of our history go. Oft en was the violence used as tool to keep discipline and show the power and superiority of men over the women. 51 It was not until the latter half of the twentieth century that the society awakened to the problem of domestic violence and responded with protective law and programs. 52 However the pervasiveness of this problem is frighteningly well documented, with nearly one out of three women reporting physical or sexual abuse by a husband or boyfriend at some point in their lives. 53 Actually, in the USA, a woman is beaten every 15 seconds. 54 For mediation, a process that takes place aft er the dispute has occurred, valuable information is also the one about the violence increasing aft er the victim leaves the abuser. 55 According to a study 50 to 80% mandatory mediation cases involve domestic violence issue. 56 Th is phenomenon is signifi cant for regulating and approaching mandatory mediation. 57 All these numbers and facts have noteworthy impact on the psychological and psychic disposition of women escaping from battering relationship. Th ese circumstances place them at disadvantage at the mediation bargaining table opening mandatory mediation in these cases to series of problems.
Eff ective mediation stands upon three pillars: the premise of voluntary participation, equal bargaining power and confi dentiality. 58 Th ese pillars are however shaken in the context of mandatory mediation. Together with elements of self-determination and sense of empowering, for the parties of the mediation process, the mandatory mediation with domestic violence context does not need to be meeting the expectations.
Th e aspect of voluntariness is "at the heart of the mediation process, " because the parties, who reach their own solution, tend to be more satisfi ed and more likely to abide their agreement. 59 Mandating the mediation by a court order takes the will and decision to mediate away from the parties. Th us the belief that 53 In cases of domestic violence, in process of mediation that should emphasize individual freedom and minimize state coercion, the state itself is putting the victim into position where lack of the power and lack of the control on the part of the victim is reinforced. Th e victim is counting on the state to support her in her position, empower her trough the adversary judicial system, not to take away the last shreds of ground she stands on. Mediation decreases victim's chances to be successful and, moreover, it promotes her abuser as unchallenged and all controlling patriarch.
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Reaching mutual agreement, as the goal of the mediation, entails premise that the parties had equal bargaining power and were able to advocate their positions eff ectively with mediator serving as both neutral facilitator of communication between parties and "balancer" of power between them.
62 Th is appears to be problematic when the parties have history of abuse among themselves. Here the informality of mediation fails the parties. Adversarial system benefi ts from precise checks and balances that mediation does not have. Th erefore the mediation creates a constant risk of overreaching and dominance by the more knowledgeable, powerful or less emotional party.
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Unbalance is especially presented in abusive relationship. Th e nature of abuse is characterized by the batterer's total control and position of power used to dominate the victim. 64 For example Californian family law code tries to recognize and ameliorate the problem of imbalance in art. 3162 by stating standards of mediation practice. Th e standards include conducting mediation in such manner as to equalize power relationship between the parties. 65 Unfortunately there are no further guidelines how one can accomplish the equalization. Skilled mediator may succeed in balancing out the slight power balance between the parties. It is highly unlikely the mediator will be capable of undoing the lasting eff ects of fundamental power imbalance that exists in battered relationship. Th e parties need to have trust in the mediation as process that is capable of keeping neutrality and confi dentiality. Neutrality of mediator is severely disturbed in models of mediation that allows the mediator to form a recommendation for a judge, when mediation is not successfully over. In that case the parties do not need to concentrate on reaching decision during mediation session, they may infl uence mediator to favor them at court to, actually, get judgment that is enforceable without any issues.
67 Th e key decision on neutrality of mediator in so called recommending mediation is case McLaughlin vs. Superior Court from 1983.
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In McLaughlin the petitioner challenged the respondent court's mediation policy that allowed mediators to make a recommendation to a court but prohibited their cross-examination by parties. Th e court held in McLaughlin that the policy was unconstitutional as a violation of due process and directed that the respondent court only receive a recommendation from the mediator if the parties are guaranteed right to have the mediator testify and cross-examined him or her concerning the recommendation. Parties may however wave those rights. But when they do call the mediator to cross-examination, he may be required to testify to some information gained from the victim during a separate session. Th e victim can under the pressure of possible revelation of sensitive information agree to mediator's recommendation or risk his testimony when calling him on the stand.
In cases of domestic violence the implications of McLaughlin case create a dilemma for battered women. It opens the legislation to dangerous precedent because, according to the statutes, mediation should be confi dential. 69 Under current situation the women, who would want to come forward about the abuse, need to think twice and consider possible discovery of implicating information about her abuser through the mediator. 70 Another issue connected to the domestic violence in mediation cases is protection of the best interest of the children. 71 Since the mandatory mediation is presented in cases involving care of children, it is not only presumed but regulated by the law that the mediation should be the optimal mean of achieving decision in their best interest.
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However the situation may be complicated when the domestic abuse is involved. If the abuse is never addressed the abuser may sit at the mediation table and freely negotiate his custody and visitation rights to the children. Since mediation does not operate with standard checks and balances and with no guardian over rights of children, the mediation is fundamentally contradictory and detrimentally inconsistent with legislation aiming to protect the child. 73 Also the psychological eff ect of being forced to be raised by an abusive parent has to be taken into the consideration. And it is not only about the possible psychical abuse, just by observing one parent being violent with other one has a life changing impact on a child.
California
California took the lead in American family law reform in 1981, by California Senate Bill 961, and mandated mediation of custody and visitation disputes. Th e main argument behind adoption of the law was that mediation was more effi cient and cost-eff ective than litigation. Also the mediation was intended to reduce acrimony between parties and lead to an agreement that assures the children close and continuing contact with both parents. 74 It seems that this jurisdiction is the most developed one in respect to mandatory mediation in family law matters. Th e opposite may be closer to the true. According to the Californian legal regulations the law will not exempt victims of domestic violence from requirement to mediate. Instead, California allows mediator to meet with the parties separately at the request of party alleging domestic violence. 75 Additionally, an abused person may bring along a support pub/09-10/bill/sen/sb_0951-1000/sb_961_cfa_20100420_172538_sen_comm.html>. 75 California Family Code Section 3181 states:(a) In a proceeding in which mediation is required pursuant to this chapter, where there has been a history of domestic violence between the parties or where a protective order as defi ned in Section 6218 is in eff ect, at the request of the party alleging domestic violence in a written declaration under penalty of perjury or protected by the order, the mediator appointed pursuant to this chapter shall meet with the parties separately and at separate times.(b) Any intake form that an agency charged with providing family court services requires the parties to complete before the person or attorney during mediation, but the mediator has power to exclude them. 76 Th e California Family Code, further "CFC", regulates the mandatory mediation in art. 3161, while also outlines its purpose. Th at should be reaching the agreement that will be in the best interest of the children and that would alleviate confl ict between the parties.
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Contrary to the popular belief the victim's fear and denial are not assuaged by the separate mediation meetings. Th ese separate meetings need to protect the confi dentiality of each party's time of arrival, departure and meeting with Family Court Services. 78 Separate meetings may provide for the battered woman's immediate safety and off set some pressure and coercion she might feel in the direct presence of the batterer, but the victim's fear of retaliation and kidnapping and her reluctance to assert her wishes cannot be expected to dissipate suddenly once she is out of the abuser's presence. California is trying to argue that the separate meetings realistically alleviate all problems based on the premise like if the victim of domestic violence no longer fears her batterer when she leaves home.
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In California when there is no mediation agreement, the judge will hear the case and decide the outcome. Th ere are two diff erent philosophies in respect of using mediation in court proceeding. Th e mediation can be "confi dential" or "recommending/evaluate". 80 Th e confi dential model prohibits the mediator to make any recommendations to the court as to the preferred outcome of any commencement of mediation shall state that, if a party alleging domestic violence in a written declaration under penalty of perjury or a party protected by a protective order so requests, the mediator will meet with the parties separately and at separate times. 76 California Family Code Section 3182 states: (a) Th e mediator has authority to exclude counsel from participation in the mediation proceedings pursuant to this chapter if, in the mediator's discretion, exclusion of counsel is appropriate or necessary. unresolved issue, mediator merely submits to the court the list of issues that need to be addressed. Under the recommending model the mediators may be asked to make recommendation to the court on the unresolved issue. 81 In the later model, the mediator is obliged to inform parties that he may occupy the role of mediator and evaluator. 82 Under the CFC the local courts have the discretion to use either of these models.
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US experience
Th e choice presented in California today and in some other states is between an adversary process with totally powerful legal actors, in which clients never speak for themselves (and oft en do not know what is going on), and a mediation process in which they are entirely on their own and unprotected. 84 In Colorado, where mediation is at court's discretion, the court cannot send parties to mediation when one of the parties claims to have been a victim of physical or psychological abuse. In 1996 Supreme Court of Colorado addressed the issue whether to create an exception to mandatory mediation where a history of domestic violence was alleged in Pearson vs District Court of Colorado. 85 In Florida mandatory mediation is prohibited if the court fi nds out there has been a history of domestic violence that would compromise the mediation process. If the mediator is authorized to submit a recommendation to the court pursuant to this subdivision, the mediation and recommendation process shall be referred to as "child custody recommending counseling" and the mediator shall be referred to as a "child custody recommending counselor. " Mediators who make those recommendations are considered mediators for purposes of Chapter 11 (commencing with Section 3160), and shall be subject to all requirements for mediators for all purposes under this code and the California Rules of Court. On and aft er January 1, 2012, all court communications and information regarding the child custody recommending counseling process shall refl ect the change in the name of the process and the name of the providers. Mediation mandatory on custody or visitation in North Carolina may be waived for good causes, which include allegation of abuse, neglect and substance abuse, allegations of abuse or neglect of minor child, allegations of severe psychological, psychiatric or emotional problems. 87 . In providing for exemptions, it takes into account the frequent connection between domestic violence and a broad range of other behaviors. For example the women may avoid the mediation on mere allegation of alcoholism. Th is is important because of strong connection between alcohol abuse and spousal violence. 88 If battered women deny or minimize their abuse or are afraid to come forward with direct allegations, either to protect themselves or their children, they have the alternative to make true allegations of the drug or alcohol abuse under the North Carolina legislation resulting in avoidance of mediation.
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As mentioned above Hawaii maintains a mandatory mediation policy but allows an exemption for spousal abuse. In case of domestic violence, the mediation shall not proceed unless "authorized by the victim of alleged family violence". 90 Th is approach is however not ideal because all the decisive power is vested in a party that suff ers from emotional distress and may have experienced threatening by the abuser. Possible solution is to include pretrial therapy session.
Screening for domestic violence
It is undisputed that domestic violence appears in family law mediation. In order to spot case involving abuser and battered party, California relies on intake forms that the parties are fi lling in before mediation. According to Californian law 91 it is not mandatory for the parties to fi ll in the forms or to be truthful in them, as well as there is no real obligation for court to review the intake form before start of mediation. Th e victims do not want to be labeled as victims and are potentially afraid of retaliation. Th ere is high risk that the women will not allege domestic violence in intake form or in any other source of screening device or even if she does disclose the abuse, the court might not regard it. Screening for domestic violence presents one the basic mandatory mediation issues that severely lack legal regulation. defi ned in s. 61.13. Upon motion or request of a party, a court shall not refer any case to mediation if it fi nds there has been a history of domestic violence that would compromise the mediation process. 87 Section 50-13.1 (c) of North Carolina General Statute. 88 One study found out that as many as 93% of men committing violence on their wives were alcoholics. See FLANZER, Jerry P. Alcohol abuse causes domestic violence. In ROLEFF, Tamara I (ed. Even when screening before mediation fails, there must be comprehensive measure in place to guarantee that the separate meetings will take place before mediation begins and will serve their purpose.
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Solutions for mandatory mediation in family matters with domestic violence
Th e fundamental change that should be made especially in California, which is falling behind, but as a general rule for any jurisdiction regulating this issue is in reformulating its legislation to provide for optional exemptions to mandatory mediation, allowing victims to decide for themselves if they want to mediate or formally adjudicate. 93 Giving back the battered women a possibility to make decision form themselves is empowering and reassuring of their rights and control over their destiny. Th ere will still be possibility to mediate privately, if the parties choose to. Public adjudication has its importance is some cases where social awareness needs to be raised or where important legal question is to be discussed.
In California the mediator has unchallengeable authority to exclude counsel as well as domestic violence support person from a mediation proceeding. Th e counsel or the support person are both in place to stand up for the battered women since no one has done that for quite some time. Th ose who work with battered women have discovered that if the victim has someone with her for moral support during any proceedings, she gains courage to confront the situation as for what she wants. Th e presence of others may interfere somewhat with the process of mediation but without such assistance the resulting agreement may not refl ect her concerns.
94 Th e ideal model for presence of third person on side of the battered woman is contained in Hawaiian legislation, where the victim can bring a support person whose presence cannot be challenged. McLaughlin case opened a dangerous door in mediation with domestic violence issue. In such proceedings the abandonment of recommendation model is highly recommended. It will eliminate the issue of corruption of confi dentiality and neutrality of mediation and would allow mediation to be what it was meant to be, an alternative, out of court solution.
Th e issue of domestic violence needs to be addressed before the start of the mediation by comprehensively identifying the victim of domestic abuse. Th e issue of proper screening is one that is most neglected in all US states. Not all states screen for domestic violence and among those that do screen, it is typically by written or oral questionnaire. Th e average number of questions referring to potential domestic abuse is 3 and a half. 96 Some examples of such questions may be: Do you have concerns about engaging in mediation as a way to resolve the legal and/or parenting disputes in your case? With possible answers no concerns or a Few concerns or many concerns with space provided for written comments. Other examples are: Has the other party ever acted in ways that frighten you? Are the two of you able to talk to each other without arguing? Are you able to speak your mind and express your point of view to the other party? When you speak your mind and express your point of view to the other party, does the other party become angry and threatening or intimidating? Has the other party ever threatened to hurt you or members of your family? Has the other party ever destroyed your property or that of your children intentionally? Does the other party swear or call you demeaning names during arguments? Has the other party ever threatened to take your children and stop you from seeing them? Has the other party ever threatened to hurt her/himself? Do you ever become afraid for yourself or others victim by a mediator who is trained in family violence; and (3) Th e victim is permitted to have in attendance at mediation, a supporting person of the victim's choice including but not limited to an attorney or advocate. If the victim chooses to exercise such option, any other party to the mediation will be permitted to have in attendance at mediation, a supporting person of the party's choice including but not limited to an attorney or advocate. (c) In a proceeding concerning the custody or visitation of a child, if a protective order is in eff ect, the court shall not require a party alleging family violence to participate in any component of any mediation program against the wishes of that party. (d) In a proceeding concerning the custody or visitation of a child, if there is an allegation of family violence and a protective order is not in eff ect, the court may order mediation or refer either party to mediation only if: (1) Mediation is authorized by the victim of the alleged family violence; (2) Mediation is provided in a specialized manner that protects the safety of the victim by a mediator who is trained in family violence; and (3) Th e victim is permitted to have in attendance at mediation, a supporting person of the victim's choice including but not limited to an attorney or advocate. If the victim chooses to exercise such option, any other party to the mediation will be permitted to have in attendance at mediation, a supporting person of the party's choice including but not limited to an attorney or advocate. Once identifi ed, the victims can be properly channeled to therapy, where they can safely consider whether mediation is in their best interest. 98 Th us the screening procedure needs to be comprehensive, coherent and consistent. Mere questionnaire that could be disregarded cannot provide for thorough testing. More preferable would be in-person interviews that are also considered most eff ective. 99 Methodical testing does not speak only to the therapeutic aspect of mediation, but to its essential component, adequate preparation for mediation as part of good faith mediation obligation explained above.
To improve on quality of screening extra training needs to be provided for person responsible to do the screening in respect to evaluation skills to recognize history of abuse in behavior of the parties. In order to have such eff ective session, confi dentiality needs to be accounted for as well. Th e burden to recognize that a victim of domestic violence is party to the possible mediation proceedings should lie on the State rather than on the battered woman.
100 Aft er such screening the women could be divided into several categories: fi rst category includes cases with no control or abuse indicators, where no or minimal emotional abused occurred such as name calling or put-downs unassociated with a pattern of control and cases with one or two isolated incidents of physical confrontation that do not create a controlling pattern. Th ese cases are deemed to be likely to benefi t from mediation. Th e other category will be composed of cases that are recommended to be excluded from the mediation. Th ese are the cases when one or both parties are unable to negotiate and there are indicators of potential serious harm to one of the parties, the abuser continues to have control over the other party, abuser accepts no responsibility for violence and the last cases are those of abuser convicted of violent crime, trying to obtain a weapon or with violent or suicidal fantasies. And of course there should be no mediation if the battered party does not wish batterer to know that she has disclosed information about the abuse. 101 As already mentioned above in situations where former partners or spouses have to agree on legal questions concerning themselves and their children, even before any rule or statute can be applied, the emotions and psyche of the parties need to be addressed and accounted for. Only aft er that they might have chance to come up with a rational decision and agreement. Th is can proof diffi cult with parties with no history of abuse whatsoever, more so in complicated relationship of abuser and abused. Th erapeutic intervention therefore should be in place not only for the battered party but for the batterer as well. In short-term the therapy will facilitate a more fair mediation process for the battered women and will help insure future wellbeing of the children. In the long -term will the intervention serve as socially responsible program that addresses the issues of domestic violence. 102 Th e therapist will assess whether the mediation is in the best interest of the victim and will off er help to overcome all of the emotions. To reduce the cost of these sessions there is a possibility to combine the individual therapy with group sessions. Th e therapy for batterer should focus on ensuring safety of victim and children through the process of mediation. In the long-term the goal is to promote safety and best interest of the children, to change abuser's behavior and to learn to negotiate and to compromise fairly. To ensure batterer's presence at therapy sessions one can be inspired by legislature in Louisiana where if a parent has a history of family violence, supervised visitation is allowed only if the parent has participated in and completed a treatment program. 103 
Conclusion
Although mediation can be useful and empowering, it presents some serious procedural dangers that need to be addressed, rather than ignored. In mediation the emphasis in not on who is right and who is wrong. 104 Mediation is more con-cerned with how the parties will resolve the confl ict and create a plan than with their personal histories. 105 Th us the mediation not only assures that the abuser's actions will go unpunished and unaccounted for, it also perpetuates the privatization of a problem that has traditionally been kept out of the public consciousness. 106 Divorce mediation is defi ned as a "non-therapeutic process by which the parties together, with the assistance of a neutral resource person or persons, attempt to systematically isolate points of agreement and disagreement, explore alternatives and consider compromises for the purpose of reaching a consensual settlement of issues relating to their divorce or separation. " 107 Th is defi nition comes across as idyllic. In family law mandatory mediation not much idyllic is.
Undoubtedly mandatory mediation off ers new possibilities for confl ict resolution that is in best interest of parties involved. But when some service is court mandated, court annexed and mandatory, the service needs to meet high standards of quality.
Everybody has right to fair trial. 108 Th at the trial in front of the judge is indeed fair, just, foreseeable, equal and approachable is ensured by several guarantees, rights, checks and balances. In the moment when mediation is mandatory and the parties cannot access the justice in narrow sense, unless they undergo their duty to mediate, the mediation should make sense to the proceedings. Mediation that has sense, it the one, that is well regulated and prepared. Th e obligation to mediate in good faith is an obligation on the side of the parties of the dispute, however to see to it that it is in fact in their best interest is an obligation of the state. Mandatory mediation is a challenge and responsibility as well. It is an oxymoron without doubt, however not sheep in wolf 's clothing when the conditions and requirements are properly set. At the end of the day the common objective is to resolve a dispute in a way that the parties would recognize and obey. Th ere are situations when mediation is the right choice for the parties and the dispute, in other cases adjudication prevails. Either way, the process has to work and for the cases with domestic violence issue, mediation does not need to be the right approach at all.
